October 14, 2021

The Honorable Alejandro Mayorkas
Secretary
Department of Homeland Security
Residence and Admissibility Branch
Residence and Naturalization Division
Office of Policy and Strategy
U.S. Citizenship and Immigration Services
5900 Capital Gateway Drive
Camp Springs, MD 20746
Re:

DHS Docket No. USCIS-2021-0013: Public Charge Ground of Inadmissibility

Dear Secretary Mayorkas:
On behalf of the physician and medical student members of the American Medical Association (AMA), I
appreciate the opportunity to provide information regarding the Public Charge Ground of Inadmissibility.
The AMA strongly opposes any rules, regulations, or policies that would deter
immigrants/nonimmigrants seeking visas and/or their dependents from utilizing non-cash public benefits
such as, but not limited to, Medicaid, Supplemental Nutrition Assistance Program (SNAP), and housing
assistance. Impeding access to non-cash public benefits for these individuals and families could
undermine population health in general. We therefore strongly urge the Department of Homeland Security
(DHS) to ensure that any proposed changes to public charge regulations do not adversely impact our
country’s health as a whole and are communicated clearly so that individuals who are otherwise eligible
do not unnecessarily forgo public benefits available to them.
PURPOSE AND DEFINITION OF PUBLIC CHARGE
How should DHS define the term “public charge?”
The “Field Guidance on Deportability and Inadmissibility on Public Charge Grounds,” 64 FR 28689
(May 26, 1999) (hereinafter referred to as the 1999 Interim Field Guidance) is the applicable regulation
that defines what it means to be a public charge.1 The current definition states that a public charge is an
immigrant that is likely to become “primarily dependent on the government for subsistence, as
demonstrated by either (i) the receipt of public cash assistance for income maintenance or (ii)
institutionalization for long-term care at government expense” unless they fall under an exempted
category.2 The 1999 Interim Field Guidance notes that Medicaid and other health insurance and health
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services, other than support for long-term institutional care, are not to be considered for public charge
purposes.3
However, this guidance is not part of the official definition and, due to the temporary changes made
during the Trump Administration that re-defined the term “public charge” as “an alien who receives one
or more public benefits,”4 a significant amount of confusion has arisen concerning what factors will be
taken into account when determining if an individual is “primarily dependent on the government for
subsistence.” The AMA supports federal policy that allows physicians to treat immigrant children,
regardless of legal status. We also support federal policy that ensures appropriate care for pregnant
immigrants and policies that do not deny or restrict legal immigrants’ access and coverage of vital
medical services regardless of immigration status. Therefore, it is imperative that the definition of public
charge explicitly states that Medicaid and other health insurance and health care services will not be
considered for public charge purposes rather than having that information as additional guidance.
How might DHS define the term “public charge,” or otherwise draft its rule, so as to minimize
confusion and uncertainty that could lead otherwise-eligible individuals to forgo the receipt of
public benefits?
Currently, there is comparatively little certainty in the application of the public charge determination. We
believe the process for determining if an individual is a public charge should be refined so that applicants
for citizenship will have greater confidence in the application process and outcome.
Receiving public benefits does not automatically make an individual a public charge. There are two tests
that immigration officials use to assess public charge, as outlined in the Immigration and Nationality Act
(INA). The first test is a “totality of the circumstances” test, which considers several factors listed at INA
§ 212(a)(4)(B) including a noncitizen’s: (1) age; (2) health; (3) family status; (4) assets, resources, and
financial status; and (5) education and skills.5 Historically, the Administration has focused its review
primarily on financial sustainability. The second test requires certain applicants to submit a contract
signed by the petitioner, Form I-864 Affidavit of Support, and, if necessary, an affidavit by an additional
joint sponsor.6
Under the totality of the circumstances test “the existence or absence of a particular factor should never
be the sole criteria for determining if an alien is likely to become a public charge.”7 Instead, the
determination of whether an individual would become primarily dependent on the government for
subsistence is based on all the combined factors and is determined on a case-by-case basis. Therefore,
past receipt of cash aid or long-term institutionalization is just one factor within the totality of the
circumstances. “An officer must consider how long the person used the benefit or service, how long ago
in the past this use occurred, and consider all relevant factors at time of application.”8 U.S. Citizenship
and Immigration Services (USCIS) guidance mandates that an officer must identify specific factors that
demonstrate a likelihood that the applicant will become dependent on the government to make a public
charge finding such as ‘‘mental or physical disability, advanced age, or other fact reasonably tending to
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show that the burden of supporting the alien is likely to be cast on the public.…”9 As a result, a healthy
person “in the prime of life” should not normally be found to be a public charge, especially if a friend or
relative has provided an affidavit of support.10
However, the factors considered within the totality of the circumstances test and the weight applied to
each factor vary greatly depending on the officer making the determination or the court to which an
individual’s case is appealed. Some court cases have found that the prospective nature of the totality of
the circumstances test requires that the determination be made not on speculation or conjuncture about
future abilities but rather based on specific circumstances and facts and may not negatively consider
circumstances outside of the applicants control that may have temporarily caused the applicant to require
public assistance.11 Additionally, some courts have considered individuals that are healthy and of working
age to be generally unlikely to become a public charge especially if they have employable skills or a work
history.12 Unfortunately, there is little to no regulatory guidance provided on how to balance the
competing factors, especially when in many cases some factors have more impact than others.
Moreover, these guiderails, for the most part, were not put in place by regulations but rather through a
patchwork of court cases from varying jurisdictions over the years and, to make matters more
complicated, are not identical to the regulations governing the Department of State (DOS) in the Foreign
Affairs Manual.13 It is our understanding that immigrants who have received a visa abroad, which
authorizes travel to the U.S., could be evaluated against a different standard when they reach a port of
entry or when they file additional immigration applications inside the U.S. Such inconsistency among
courts and agencies creates chaos in the legal immigration system. We believe that there should be more
clarity around the totality of the circumstances test, and that the DOS Foreign Affairs Manual and the
DHS regulations be identical. This would establish greater uniformity and predictability when
determining what usage of public benefits will render an individual a public charge and will provide
immigrants with assurance and encourage eligible individuals not to forgo the receipt of public benefits.
STATUTORY FACTORS: HEALTH
How should DHS define health for the purposes of a public charge inadmissibility determination?
Society has an obligation to make access to an adequate level of health care available to all its members,
regardless of ability to pay or immigration status. Currently, the public charge rule states that the health
requirement of the regulation will take into consideration “whether the alien’s health makes the alien
more likely than not to become a public charge at any time in the future, including whether the alien has
been diagnosed with a medical condition that is likely to require extensive medical treatment or
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institutionalization or that will interfere with the alien’s ability to provide and care for himself or herself,
to attend school, or to work upon admission or adjustment of status.”14
However, the use of the term “medical condition” is so broad that it is unhelpful and potentially harmful
to the public charge determination process. There is no guidance provided as to what qualifies as
extensive medical treatment or what medical conditions would rise to the level of interfering with work or
school.15 This broad definition could potentially encompass individuals who need to use wheelchairs or
children that have a learning disability such as dyslexia that requires an Individualized Education Plan.
Enjoyment of the highest attainable standard of health, in all its dimensions, including health care, is a
basic human right and the provision of health care services as well as optimizing the social determinants
of health is an ethical obligation of a civil society. As such, the definition of health in the public charge
inadmissibility determination should be very narrow. Immigrants and non-immigrants who could
potentially be determined to be public charges should not have any negative repercussions from accessing
Medicaid, health insurance, or health services including for primary care that consists of the provision of
a broad range of personal medical care (preventive, diagnostic, palliative, therapeutic, curative,
counseling and rehabilitative) in a manner that is accessible, comprehensive, and coordinated by a
licensed MD/DO physician over time. Additionally, individuals should not be penalized for receiving
immunizations. Furthermore, the definition of health should include specific descriptions of what is
considered to be medical conditions that are “likely to require extensive medical treatment” or “interfere”
with the ability of an individual to attend school or work. The current definitions are vague and leave too
much discretion for immigration officers to circumvent regulatory requirements surrounding medical
examinations,16 in essence acting as unqualified medical experts with no oversight.
Should DHS consider disabilities and/or chronic health conditions as part of the health factor? If
yes, how should DHS consider these conditions and why?
The AMA has long-standing policy opposing discrimination based on a person’s disability. The vast
majority of people with chronic conditions are able to live and work independently as contributing
members of society. Among persons with disabilities, foreign-born citizens were more likely to be
employed than the U.S.-born.17 Accordingly, chronic conditions or disabilities should not be
considerations in public charge determinations except in cases where the condition or disability poses a
danger to the applicant or others.
How should the Rehabilitation Act of 1973’s prohibition of discrimination on the basis of disability
be considered in DHS’s analysis of the health factor?
The Rehabilitation Act prohibits discrimination against qualified individuals with disabilities by any
program or activity receiving federal financial assistance, or by any program or activity conducted by a
federal executive agency. The public charge rule is no exception. If anything, public charge should serve
as an early example for new arrivals that we are a nation of laws that apply regardless of one’s
immigration status.
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How should DHS consider the Report of Medical Examination and Vaccination Record, Form
I-693, as part of the health factor?
The AMA strongly believes that decisions on testing and the exclusion of immigrants to the U.S. should
be made only by the U.S. Public Health Service, based on the best available medical, scientific, and
public health information. As such, having a physician perform the Report of Medical Examination and
Vaccination Record (Form I-693) is still an important step in the immigration process.18 However, this
Form should be altered when making public charge determinations, especially when it comes to assessing
curable illnesses.
Communicable diseases of public health significance currently are defined and include treatable diseases
such as mumps, gonorrhea, syphilis, and human immunodeficiency virus (HIV).19 Currently, individuals
may be banned from immigration to the U.S. if they are determined, on a case-by-case basis, to have a
communicable disease of public health significance, per Form I-693. However, immigration to the U.S.
should not be restricted because of HIV status or based on another treatable illness. Moreover, the
potential for rehabilitation, the opportunity to receive vaccinations, and the benefits of being able to
access adequate medical care (maybe for the first time ever) should be taken into account and looked
upon favorably in the public charge determination.
Should DHS account for social determinants of health to avoid unintended disparate impacts on
historically disadvantaged groups? If yes, how should DHS consider this limited access and why?
Yes, DHS should account for social determinants of health to avoid unintended disparate impacts on
historically disadvantaged groups. In general health care should be transparent, protect the most
vulnerable patients and populations, pay special attention to historically disadvantaged groups, and
monitor variations in care that cannot be explained on medical grounds to ensure that the defined
threshold of basic care does not have a discriminatory impact. This is the only way that health equity,
meaning optimal health for all, can be achieved. As such, it is important that public benefits continue to
not be included in the public charge determination and that communication from DHS to the public is
explicit about what is, and is not, considered in the determination. Additionally, communications from
DHS to the public should be translated into the top languages spoken, beyond English, as identified by
federal guidelines to ensure that individuals understand the public charge and its implementation.
PUBLIC BENEFITS CONSIDERED
How should DHS address the possibility that individuals who are eligible for public benefits,
including U.S. citizen relatives of noncitizens, would forgo the receipt of those benefits as a result of
DHS’s consideration of certain public benefits in the public charge inadmissibility determination?
What data and information should DHS consider about the direct and indirect effects of past public
charge policies in this regard?
The lead up to, and short-term change of, the public charge rule had a far-reaching chilling effect on the
immigrant population and caused eligible individuals to not access benefits during a time when they were
most needed, the COVID-19 public health emergency (PHE).20 The potential of a wide reaching chilling
effect was openly acknowledged by DHS when the Trump era regulation was finalized and projected that
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the Administration would save $1.46 billion since it was predicted that many individuals would “choose
to disenroll from or forego enrollment in a public benefits program,” including those who were eligible
for benefits.21 This disregard for immigrant and population health has only compounded already existing
“cultural and linguistic fear. A lot of noncitizens come from countries where trust in the government is
not something you do…Filing petitions with the government and accessing the government for health is
something very culturally different from anything they are used to…The fear in immigrant communities
now is as great as it has ever been about possible removal from the country.”22 This fear has undermined
public health efforts and contributes to the inequity and vulnerability of the noncitizen, mixed status
families, and the community at large.
The predictions of DHS have proven to be true. In 2019, half of the immigrant families surveyed stated
that they had avoided using Medicaid, CHIP, or SNAP.23 However, most individuals that chose to not
access non-cash benefits were not subject to the public charge rule.24

25

Due to the changing nature of the public charge rule many immigrants fear accessing public benefits for
themselves and even their U.S.-born children.26 Between 2016 and 2019 children’s participation in
Medicaid fell twice as quickly among U.S. citizen children with noncitizen household members as it did
among children with only U.S. citizens in their household, even though eligibility did not change during
this time.27 It is estimated that, due to the announced change of the public charge rule under the Trump
Administration, 260,000 children were removed or disenrolled from Medicaid, leaving these children
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without access to adequate health care.28 This equates to a large gap in care between U.S. citizen children
and noncitizen children, furthering health inequity.
However, the negative health consequences of the public charge rule are not only felt by children. “In a
2018 nationwide Urban Institute survey, 14 percent of all immigrants and 21 percent of those with low
incomes reported withdrawing from or not enrolling in a public-benefit program due to fears of the
rule.”29 In 2019, in California alone, one in four (25 percent) of low income adults reported avoiding
public programs due to the fear that it would negatively influence their or their family’s immigration
status.30 This chilling effect has been felt by every state and has the strong potential to significantly
decrease the overall health of the nation since similar figures (26.2 percent) of low-income immigrant
families have reported chilling effects nationally.31

32

Using Census Bureau data, researchers have found that during the PHE “the public charge policy likely
caused 2.1 million essential workers and household members to forgo Medicaid and 1.3 million to forgo
SNAP” during a time when 41.4 percent of low-income immigrant families are experiencing food
insecurity and 52.1 are worried about being able to pay for medical costs.33 Moreover, according to the
Urban Institute, about 70 percent of community-based organizations reported that the public charge policy
deterred their clients from seeking COVID-19 testing and treatment.34 The same survey discovered that
28
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43 percent of organizations reported that “some” clients are avoiding COVID-19 testing or treatment
because of immigration enforcement or immigration status concerns. An additional 26 percent indicated
that “almost everyone” or “many” clients had been deterred from COVID-19 testing or treatment by
immigration concerns.35
The lack of knowledge and fear surrounding public charge determinations has caused individuals to avoid
receiving basic care like vaccines. Due to COVID-19, this is a particularly dangerous time to be
dissuading individuals from receiving vaccinations. Polls have found that 35 percent of immigrant
respondents, including 63 percent of potentially undocumented Hispanic adults, reported that they were
concerned that if they received the COVID-19 vaccine it would negatively affect their or their family’s
immigration status.36 This is a poignant example of the chilling effects of the public charge rule and the
ineffective information provided by the U.S. government since, of those surveyed, over half were not
aware that vaccines are free for all U.S. residents and that all individuals are eligible for the COVID-19
vaccine regardless of immigration status.37
It is not just the number of patients that disenrolled or avoided public health benefits, but also the longterm health implications for the immigrant population that DHS needs to consider when potentially
revising the public charge rule. When the 2018 changes were being discussed it was shown that
immigrants and their families chose to avoid care for more manageable health problems until those
problems became much larger health complications.38 Delayed treatment can be extremely detrimental to
the patient and can lead to chronic illness, disability, and in extreme cases death. Moreover, without the
ability to pay for, and therefore access, proper medical care it is highly probable that “rates of obesity,
unplanned or unhealthy pregnancy, and mental illness are likely to become problems, which carry their
own public health burdens.”39
Furthermore, DHS should bear in mind that the impact of the chilling effect is not just felt by recipients of
benefits but is also by those who serve them. In 2018, before the implementation of the Trump era public
charge modifications, it was estimated that Medicaid revenue would decline by somewhere between $346
million and $624 million in a one-year period.40 This would equate to somewhere between 295,000 and
538,000 less patients being provided care.41 “In order to offset this revenue loss, health centers [would
have to] reduce sites, hours, services and staffing. We estimate that…staffing would drop by 6,100 fulltime equivalent medical staff.”42
These losses resulting from changes during the previous Administration would have deeply, and
potentially permanently, negatively impacted community health centers:
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43

If DHS decides to make changes to the public charge rule, it is imperative that there is extensive and
accurate outreach to immigrant populations to explain any changes that have been made and to provide
individualized guidance to ensure that eligible individuals do not forgo the use of much needed benefits.
Immigrants trust government sources, with U.S. Citizenship and Immigration Services being the most
trusted source at 66.1 percent “followed by legal professionals (63.0 percent), state government agencies
(55.6 percent), and local government agencies (50.7 percent). However, very small shares [of immigrants]
43
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reported getting information on the public charge rule from these sources; most reported getting
information on the rule from the media or personal networks, which they trust less.” 44 According to a
JAMA study, 79 percent of respondents had heard of the public charge rule from news sources or social
media and 45.2 percent of respondents were very concerned or somewhat concerned about the possible
impact the rule would have on their friends or family.45 This dissemination of information from
nongovernment sources has resulted in 65.5 percent of adults in immigrant families reporting that they
were confident that they understood the public charge rule even though “only 22.7 percent knew it does
not apply to citizenship applications, and only 19.1 percent knew children’s enrollment in Medicaid
[would] not be considered in their parents’ public charge determinations.”46

47

As such, since the government is the most trusted and accurate source of information, we would
encourage the Administration to provide ample communications concerning any changes that are made to
the public charge rule.
Moreover, it is imperative that Hispanic families and families with children are provided with targeted
accurate information. Due to anti-immigrant public rhetoric targeting Hispanic individuals, immigrants at
44
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the Mexico-U.S. border, and a continued narrative of immigrant Hispanics as undesirable it has been
shown that “Hispanic adults in immigrant families were more than twice as likely (20.6 percent) as nonHispanic white and non-Hispanic nonwhite adults in immigrant families (8.5 percent and 0 percent,
respectively) to report chilling effects in their families.”48 Likewise, households with children under age
19 were 17.4 percent more likely to report chilling effects than those without children.49 DHS should
partner with churches, faith institutions, and other trusted groups in the community to ensure the
dissemination of accurate information and to combat misinformation surrounding public charge.
Finally, as noted above, health care and access to health care such as Medicaid and the marketplace
should continue to not be considered in public charge determinations. Blanket policy concerning access to
health care will help to ensure that there is less confusion in the immigrant community and hopefully
guarantee that more individuals are provided with proper medical care. If needed, the Administration
should provide additional health services for immigrants that are experiencing the chilling effect to ensure
that proper care is available and accessed by this population.
What aspects of the 1999 Interim Field Guidance, if any, should be included in a future public
charge inadmissibility rulemaking and why?
There are a number of changes that should be made to the 1999 Interim Field Guidance in order to
improve the public charge determination process. However, the fact that past, current, or future receipt of
non-cash benefits and special-purpose cash benefits that are not intended for income maintenance are not
considered in the public charge determination is a positive aspect of the guidance and this aspect should
be maintained and expanded. Benefits that are currently not included in the public charge determination,
and should continue to not be considered include:
•

•
•
•
•
•
•
•
•
•
•

48

Medicaid and other health insurance and health services (other than support for long term
institutional care), including public assistance for immunizations and for testing and treatment of
symptoms of communicable diseases, health clinics, short-term rehabilitation services, and
emergency medical services;
The Children’s Health Insurance Program;
Nutrition programs, including food stamps; the Special Supplemental Nutrition Program for
Women, Infants and Children; the National School Lunch and School Breakfast Program; and
other supplementary and emergency food assistance programs;
Housing benefits;
Childcare services;
Services and assistances under VAWA
Energy assistance, such as the Low Income Home Energy Assistance Program;
Emergency disaster relief;
Foster care and adoption assistance;
Educational assistance, including benefits under the Head Start Act and aid for elementary,
secondary, or higher education;
Job training programs;

https://www.urban.org/research/publication/one-seven-adults-immigrant-families-reported-avoiding-publicbenefit-programs-2018.
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•
•

In-kind, community-based programs, services, or assistance (such as soup kitchens, crisis
counseling and intervention, and short-term shelter); and
Cash payments that have been earned (such as Title II Social Security benefits), government
pensions, and veterans’ benefits, among other forms of earned benefits.50

The AMA supports not including these benefits in public charge determinations and believes that this list
based on the 1999 Interim Field Guidance should be maintained and expanded.
We appreciate the opportunity to provide information and urge DHS to carefully consider any future
alterations to the public charge regulation so that all individuals, regardless of immigration status, have
access to health care without a fear of deportation. If you have any questions, please contact
Margaret Garikes, Vice President for Federal Affairs, at margaret.garikes@ama-assn.org, or by calling
202-789-7409.
Sincerely,

James L. Madara. MD
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https://www.uscis.gov/green-card/green-card-processes-and-procedures/public-charge/public-charge-resources.

