










































advancing rcfoTIns to the Medical Professional Liability Act and are directly affected by this

Court's decision.

11 The West Virginia Academy of Otolaryngology-Head and Neck Surgery, Inc.

(HvVVAO-HN"SH). is a non-profit association with approximately 32 members. The purpose of

the Academy is to advance Otolaryngology as a medical specialty through education of

physicians and the public. The membership consists of individuals who are licensed and

practicing as Doctors of Medicine/Osteopathic Medicine in the State of West Virginia. WVAO­

HNS has a specific interest in the case dne to their level of exposure in the medical services area

and their leadership in advaneing rcfoml to the Medical Professional Liability Act.

ARGUME'\T

1. INTRODUCTION

Amiei file this bri ef to urge the Court to maintain its traditional deference to the

Legislature when it undertakes eeonomic legislation rationally related to a legitimate public

policy - addressing patient access to health care and injured-patient access to insurance

proceeds- -both adversely impacted by the collapse of the health care professional insurance

industry in West Virginia. The specific matters before the court invoke a challenge to

procedural changes to the lmv: specifically, legislation that articulates simple, pre-suit

requirements and specifies effective dates for the various parts of the affected statntes including

the pre-suit requirements. Appellant Boggs seeks to avoid the application of thc legislative

changes through inapposite use of Rule 15 and Rule 60 of the W.Va, Rules ofCiviJ Procedurc,
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However, Appellant has filed a new lawsuit that is active in the Circuit COUl1 and which negates

any claimed loss of access to the com1s or claimed injllly-in-fact.

Amici Curiae join with Appellees and urge the Court to affilm the rulings of the Circuit

COllli, which dismissed an improperly handled lawsuit, and affiml the adequacy of the plaintiffs'

re-filed lawsuit in preserving plaintiffs claim,

lunici further urge the court not to mle on matters not properly before it: specifically, the

constitutionality of portions of the amendments to the Medical Professional Liability Act. for

which there is no pending case or controversy, However, given the broad bmsh of isswcs raised

by appellant in his attempt to get the entire set of 2001 and 2003 amendments to the Ivledieal

Professional liability Act before this Court, (he brief is also offered to provIde legal argument

and background in f01111ation as to the seriousness and deliberativeness of the legislators as they

engaged in two years of difficult economic reform: i,e" fixing a broken health care system, so as

"to provide for a comprehensive resolution of the matters and factors which the Legislature finds

must be addressed"," W, Va. Code § 55-7B-1. The crisis that motivated the Governor and the

Legislature to act in late 1001 resulting in the passage of H,B, 601 CMPLA IT"), and to pass

comprehensive refolln in March 1003 (HB, 2112, "MPLA III"), will resume its stranglehold on

the fi-agile, West Virginia health care infrastructure if this lllulti-faceted legislation is set aside by

the Court.

II. THE APPELLAI'H HAS SUFFERED NO HARM AS A RESULT OF THE
COURT'S DISMISSAL OF HIS SECOND SUIT AND THEREFORE LACKS
STANDING TO CHALLENGE THE PRE-SUIT PROCEDURAL REQUIREMENTS
OF MPLA II AND m.

A. Appellant has no actual injury from the dismissal and therefore, the Court need not
reach a constitutional issue.
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Appellant Boggs has a vested right in his accrued cause of action. Gibson v. West

Virginia Department ofHiglnm.1"S. 1S5 W.Va. 214. 225, 40<i S.E.2d 440, 451 (1991). However,

Appellant's vested right has not been substantially impaired by the procedural pre-suit

requirements ofthe Medical Professional Liability Aet (MPLA II & !Il). At present, given the

procedural posture of this case and its IT-filed status in the circuit court below, Appellant Jacks

standing to assert an injury resulting from the pre-suit requirements.

"Standing is comprised oft1n'ee elements: First. the pal1y attempting to establish standing

must have suffered an 'injury-in-fact' - all invasion of a legally protected interest which is (a)

concrete and particularized and (b) actual or imminent and not conjectural or hypothetical.

Second there mnst be a causal COlillcction betwcen the injury and the conduct forming the basis

of the lawsuit. Third. it must be likely that the injury will be redressed through a favorable

decision of the court." SJ1. Pt. 5, FindlcT \'. State Farm AIurllll1.4ufOlllobile Insurance Co .. 576

S.E.2d S07 (W.Va. 20(2). In this case, the first of these three elements is missing.

Appellant in this case complains about the Notice of Claim/Screening Cel1ificate of Merit

procedures and assens that his "vcsted right in his causers) of action against the Defendants by

imposing pre-filing requirements [ J could prevell1 the prosecution of his cl aims and increas[e]

the burden in obtaining a jury ludict." See Briefof Appellant p. 29. This is a conjectural

argument and in appellant's case, untrue. Although his second case was dismissed because of

Appellant's faihlre to comply with the statute, following the dismissal cOllnsel for '\ppellan\

complied with its provisions and now has a medical liability lawsuit cunently pending in the

Circuit Court of\Vood County. The fact that the Appellant has a viable case confinns that at

present Appellant has suffered neither an inj ury in fact. impairment of a vested right nor a

limitation on a procedural remedy. The Court should not reach a constitutional issue when it
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need not. This has been the common law for nearly one 11llndred years. "The rule is that courts

will not pass upon the constitutionality or validity of a legislative act when the case can be

decided on other grounds." West VirginiaNal Bankv. Dunkle, 64 S.E. 531,533 (W.Va. 1909);

accord, State cx rei. Wells v. Cily ofCharleston 114 S.E. 382, 383 (W. Va. I 922)(citations

deleted.); State ex reI. Erie Fire Ins. Co. v. lVfadden, 204 W.Va. 606,610: 515 S.E.2d 351, 355

(W. Va" 1998). This rule is also adhered to at the federal level. Pennsylvania \'. Ritchie 480 U.S.

39, 75 (1987).

B. The Pre-Suit requirements are procedural and can he applied to all cases filed after the

effective date,

Should this Court reach the merits of appellaut's arguments on the pre-suit requirements,

then the Coul1must tlnd that the procedural pre-litigation requirements arc constitutional and

effect only a minimal change in procedural law. Amici join in the constitutional arguments set

forth in Appellees' briefs. The Legislature was within its province in asserting and applying an

elTective date for all cases filed ou or after a date certain. As pre-suit requirements affect only

the procedures that must be followed prior to filing a lawsuit, it is common sense to impose Ihose

requirements on any suit to be filed on or after an effective date. Statutory changes that are

procedural in nature are applied retroactively. SyJ. PI. 4. Findlc.\', 576 S.E.2d 807.

The Notice of Claim/Screening Certificate of I\Ierit provisions of W. Va. Code §55-7B-6

impair or severely limit only one class: those who want to pursue a meritless lawsuit. The

determination ofthe group or class to be protected by the statute is peculiarly a legislative

judgment. Gibson, 406 S.E.2d at 446. "Detening the filing of frivolous lawsuits ... is a legitimate

govemmenta] interest. .. Thus, requiring an affidavit of merit is rationally related to achieving the

resul! of reduced frivolous medical malpractice claims." Bartletl v.l\ionh Ottawa Commlll1iz)'

-9-



Hosp. 625 N.W.2d 470.475- 76 (Mich. App. 200J). This is sound public policy both from the

courts' perspective of achieving control over its dockets, thc public's in controlling the costs of

their insurance. and the health care communities' in controlling the time wasted and frustration

in responding to nuisance suits. If a plaintiff bas a valid cause of action, the Notice of

Claim/Screening Certificate of Merit process docs not impede the presentation and prosecution

of a lawsuit. I

The requirement for presenting expert testimony in medical liability actions was

affilmed hy this Court prior 10 the passage of the initial 'V1edicaJ Profcssional Liability Act in

1986: '"[B]ccallse medical diagnosis and treatment typically involves professional practices and

procedures familiar only to the medical community. it bas long been accepted that expert

medical testimony delineating the peliinc11\ stanclard of care is essential to a plaintiffs case."'

Tottel11'. Adongay. 175 W.Va. 634, 637-38, 337 S.E.ld 1, 6 (1985). Thc Screening Certiiicate of

Merit does not alter the common law exceptions on expert testimony. "[l]f ... the claimant's

cOlmse], believes that no screening celiificate of merit is necessary because the CaliSe of action is

1 Other jurisdictions upholding the constitutionality of similar types of CertifJcatc of Merit proviSIOns
include: Malwlle)' v. Doerho(!,Surgica/ Scniccs, IlIc.. 807 S.W .2d 50:) (Mo. 1991 )("It is enough to satisi)
equal protection that the legislature could hayc reasonably decided that the early disposition of frivolous
medical malpractice suits_ those that ultinmte1y mast be dismissed for wan.t of expert testilTIOny, v,ould
amehorate lhe cost and a\cI1abllity of bealth care services.''): Thomas v. Feilm\'S, 456 N. W.ld 170 (Iowa
1990)("the problems sunounding medical liability. habihty msurancc, and the attendant a\'aibbility and
cost ofn1edical scn'lces to the public arc, at least arguably, rational reasons fix the enactment of the
expert v.ritness designation requirements."); Robiu5'on \" Te.yas Departmcm ojAfem,l! lfealth and l'vlenta!
Retardaiion, 2002 WL 992437, No. 01-01-006S5-CV (Tex.App.-Hous.(1 Dist.) 2(02)(l1ot designated for
publicatiol1)("Texas law is clear that when a litigant fails to comply with the expert report provisions of
article 4590i, the dislllissal of the actlOn... is eonstitutiona!."): Comblat, PA. v. Barow, 708 A.2d 401
(N.I 1998): Henke v. Dunham, 450 N.W.2d 595 (Minn.Ct.App.1990)("It could reasonably be concluded
that lawmakers believed thls statute >.vould further the legitimate state interest of discouraging lneritless
medical malpractlce claims III an effort to reduce increasing insurance premiums and health care costs.''):
Chi:cmadia v. Smiley's Pomt Clinic, 768 F.Supp. 266, 270(D.Minn. 1991): Sfsario v. Amsterdalll
Memorial Hospital, 552 NYS2d 989 (N.Y.App.Dlv. 1990)("[c]learly, the requirement of a certificate of
merit is rationally related to the goal of reducing malpractice lnsurance premiums."): DeLuna v. St.
Eli::abeth '5 Hospital. 588 N.E.2d 1139 (llI. 1992).
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based upon a well-established legal tbeory ofliability which does not require expert testimony

supporting a breach of the applicable standard of care, ... the claimant's counsel, shall file a

statement specifically setting forth the basis ofthe alleged liability ofthe health care provider in

lieu ofa screening certificate ofmerit." W.Va. Code §55-7B-6(c),

The Notice of Claim requires nothing more than a letter sent certified maiL return receipt

requested, which includes a statement of the theory ofliabihty, with a list of all health care

providers and facilities that are also receiving a Notice of Claim. As noted above, the Screening

CertifIcate of Merit requires an expert's opinion, This is a mandatory component ofplaintiffs

prosecution of any medical malpractice case. The only difference is one of timing, See Thomas

J. Hurney 8.:. Rob Aliff. Medical l'ro!c'ss;OIwl U<lhilitr;ll WCSI firgillia. 105 \V.Va.L.Rev 369,

385.11.115(2003),

Appellant lacks standing to challenge the '\otice of Claim/Screening Certificate oflv1erit

on constitutional grounds because hc has now complied with the Notice of Claim/Screening

Certitlcatc of\1erit in his case below and has no injury-in-fact. PartiClllarly in the absence ofa

jury verdict. there is no reason for this Court to speculate about potential impacts on Appellan('s

case,

III. THE APPELLANT HAS SUFFERED NO HARM IN THE ABSENCE OF A
VERDICT AND LACKS STANDING; HOWEVER IF THIS COURT FINDS
STANDING, THEN THE MEDICAL LIABILITY REFORMS ARE
CONSTITUTIONAL UNDER THE CERTAIN REMEDY PROVISION OF THE
WEST VIRGINIA CONSTITUTION,

As set forth supra, Appellant has suffered no injury in fact but speculates he will suffer

hann because of the application ofMPLA II and IlL The Court should not and need not reach

the constitutionality arguments advanced by appellants challenging certain provisions ofMPLA

-11-



II and III when this matter can be resolved on non-constitutional grounds. However. should the

Comi reach these provisions, the legislative reforuIs confonn to the balancing test devised by

this Court and are constitutional.

Pursuant to the West Virginia Constitution, "[t]he eourts of this State shall be open, and

ewry person, for an injury done to him, in his person, property or reputation, shall have remedy

by due course oflaw .... " W.Va. Const. Art. III, §17. This provision contains three separate

rights. Gibson. 185 W.Va. at 221, 406 S.E.2d at 447. The first is the "open court" provision

stating that the "courts of this State shall be open[.]" The second. and the one implicated here if

the Court finds Appellant has standing. is known as the "certain remedy" provision relating to

the longuage "every person, for an inj lIry done to him. in his person, property or reputation. shall

have remedy by due eOllfse oflaw[T lei. The third and final provision encompassing the

remaining language of the provision is refened to as the "sale of justice" prmision. lei.

Interpreting the certain remedy provision of the West Virginia Constitution. this Court

has announced the following test to establish (I) whether the certain remedy provision is

implicated and (2) if so, whether it has been violated:

[he legislation will be upheld. if, first, a reasonably et1ective
alternative remedy is provided by the legislation. or second, if no
such altemative remedy is provided. the purpose of the alteration
or repeal of the existing cause of action or remedy is to eliminate
or curtail a clear social or economic problem. and the alteration or
repeal of [he existing cause of action or remedy is a reasonable
method of achieving such purpose.

Lewis 1'. Canaan Val/n' Resorts, Inc, 185 W.Va. 684, 695,408 S.E.2d 634, 645 (1991).

In Lewis v. Canaan ValleT Resorls, this Court, acknowledged that the certain remedy

provision "itself states that the 'remedy' constitutionally guaranteed' for an injury done' to

protected interests is qualified by the words, 'bv due course 0Uaw.'" Lewis at 694, 408 S.E.2d
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644 (emphasis added). Specifically. this COUlt noted that the language extends considerable

latitude to the legislature. and under Article VI1I, section 13 of the West Virginia Constitution,

"the general authority of the legislature to alter or repeal the common law is expressly

recognized." Iii.

Despite Appellant Boggs lack of injury-in-fact, he asserts a constitutional challenge to

seven of the provisions of the West Virginia Medical Professional Liability Act: (1) the Notice of

Claim/Screening Certificate of Merit requirements of W.Va. Code §55-7B-6,as amended and

effective July l, 2003, discussed by amici. supra; (2) the restoration of a twelve member jury

panel, W.Va. Code §55-7B-6d: (3) "additional clements that must be proven to prevail on a 'loss

of chance theory' of liability"; (4) the revised limits on non-economic damages. W.Va. Code

§55-7B-8 effective July l, 2003: (5) the new several liability provisions. W.Va. Code §55-7B-9

effective July 1, 2003; (6) the elimination of ostensible agency. W.Va. Code §55-7B-9(g) also

effective July L 2003; and (7) the new collateral sourcc provisions ofWYa. Code §55-7B-9(a).

See Brief of Appellant, seriatim. ]fthis Court reaches the certain remedies analysis. Amici join

with Appellees in argument supporting the constitutional basis for the Legislature's reforms,

both LInder the reasonably effective alternative remedy analysis, and the elimination or

curtailment of a clear social or economic problem analysis, and offer these additional commems.

A. Pre-suit Requirements

In addition to the argument. supra, that the pre-suit ru1cs do not implicate constitutional

concerns, Amici note that the pre-suit requirements contain several provisions which provide

putative plaintiffs protection fi'om application of the statute of limitations while plaintiffs comply

with the notice and certificate of merit requirements. W. Va. Code § 55-7B-6(b), (dl, (e) & (g)

(2003.) The Legislature also insetted the common law alternatives codifying limitations on the
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need for expert testimony. W.Va. Code §55-7B-6(c). These protections operate as a reasonably

effective altemative remedy to the changes in plaintiffs' pre-suit course of conduct.

B. Jury Size

Appellant argues that a twelve member jury, as opposed to six members, "has imposed a

greater burden on Plaintiff than existed at the time his cause of action accrued since he would

have to convince mOTe jurors of liability than previously existed." Brief of Appellant at p. 30.

First, it is meTe speculation and conjecture that the Appellant will win or lose his case

contingent upon how many individuals will be on the jury. Furthermore, it can hardly be said

that additional jurors \vould severely limit existing procedural remedies penmitting court

adjudication. The Appellant's burden of proof remains the same, the manner in which Ill' could

present his case to the jury, assuming it goes to trial, remains the same. and the Appellant's

right to take this case to trial and submit to "court adjudication" remains the same. Finally, the

challenge in American jurisprudence has been over the utilization of six jurors instead of

twelve. As noted by Justice Marshall, who opposed six personjuries:

[w]hen a historical approach is applied to the issue at hand, it
cannot be doubted that the framers envisioned a jury of 12 wheu
they referred to trial by jllry. It is true that at the time the Seventh
Amendment was adopted. jury usage di ffered in several respects
among rhe States. See generally Henderson, The Background of
the Seventh Amendment 80 Harv.LRev. 289(1966). But for the
most pan at least, these differences did not extend to jury size
which seems to haw been uniform and, indeed, had remained so
for centuries.

Colgrove 1'. Battin, 413 U.S. 149, 176 (1973)(1ustice Marshall dissenting).

Appellant's speculation regarding the size of the jury does not rise to a constitlltionally

cognizable challenge. Appellant Boggs cannot show that his vested right in his cause of action
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has been substantially impaired or that his procedural remedies have been severely limited. '

C. Loss of a Chance Theory

Appellant challenges the constitutionality of the MPLA III provisions that add

"additional elements that must be proven to prevail on a 'loss of chance theory' ofliability.'·

Brief of Appellant at p. 3!. This is an entirely speculative argument. The Complaint does not

assert a "loss of a chance" theory of liability. As such, it is impossible for Appellant to assert

that he has suffered an "injury in fact" or might possibly suffer an injury under apphcation of this

doctrine. as modified. In addition, MPLA ]]] codifies existing case law adding only a measure of

clarity as to the terms. \Ii. Va. Code §55-7B-3(b). "Where a plaintiff in a malpractice case has

demonstrated that a defendant's acts or omissions have increased the risk ofhann to the plaintiff

and that sllch increased risk of harm was a substantial factor in bringing about the ultimate inJury

to the plaintiff then the defendant is liable for such ultimate injury." Thormon \'. CAMC Syl. Pc

5. I T2 W.Va. 360, 305 S.E.2d 316 (1983). The 1\1edical Professional Liability Act def1nes "hat

that substantial factor is and sets it at twenty-five percent. Given that twenty-f1ve percent is

considerably less than the preponderance ofthe evidence standard of f1fty-one percent: this

definition does not qualify as either a substantial impairment or severe limitation.

D, Ostensible agency Theory

Appellant also challenges the constitutionality of the Legislature's re-a!1irmation of

classic ostensible agency principles, modif1ed by the requirement of mandatory insurance, W.Va.

Code §55-7B-9(g). The section states that "[a] health care provider may not be held vicariously

liable for the acts of a nonemployee pursuant to a theory of ostensible agency unless the alleged

agent does not maintain professional liability insurance covering the medical injury which is the

, It should be noted that there IS no longer a requirement for a unanimous verdict. "If [the .lillyJ cannot
reach a unanimous verdict l they may retun1 a majority' verdict of nine of the tvvelve members of the jury."
W.Va. Code §55-7B-6d.
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subject of the action in the aggregate amount of at least one million dollars." Again, it is pure

speculation that (1 ) Appellant Boggs will prevail on his claim of negligence against defendants.

and (2) that the amount of damages awarded by a jury based on actual findings of negligence

against each actual tortfeasor. as opposed to an ostensible agent, would not be fully satisfied by

the available insurance. In Syllabus Point 7 of Harless v. First iVa! 'I Bank In FalrmOill. 169

W.Va. 673, 289 S.E.2d 692 (1982), this CouI1 found that "It is generally recognized that there

can be only one recovery of damages for one wrong or injury.... A plaintiff may not recover

damages twice for the same injUly simply because he has two lcgal theories." However, a

plaintiff can recovcr against two difterent tortfeasors for their individual torts. The l.egislature

has not altered this principle. Rather, the Legislature has limited the application of the doctrine

of ostensible agency, which doctrine was expanded by the Court in Woodrum l'. Johnson, syl.

Pt. 3. 2lO W.Va. 762, 559 S.E.2d 908 (2OC)]); and Mathen} \. Falnnonr General Hasp., Inc.. 212

W.Va. 740, 575 S.E.2d 350 (2002).

Undoubtedly, one of the Court's main purposes in its expansion of the application of

vicarious liability/ostensible agency is to ensure that a plainiitT will be able to recover when the

ostensible agent might not have the resources to satisfy the obligation. Here. the legislawre has

addressed those concerns by allowing a plaintiff to seek redress li'om the patient inj my

compensation fund for uncollectible economic damages, §29-12D-1. The plaintitTis further

protected as the provision only applies if the "agent" has professional liability insurance in the

aggregate amount of at least one million dollars. As such. a reasonably effecti\'e alternative

remedy has been provided. Appellant has not suffered and cannot asseli that he has suffered an

injury in fact or any impainl1ent or limitation on his medical negligence cause of action by the

statutory rules governing the operation of the doctrine of ostensible agency.
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E. Damage Calculations

The remaining portions of the MPLA II and III with which the Appellant takes issue deal

with the calculations of damage, i.e., the reduction in the existing, non-economic damages cap,

several liability and use of collateral sources. First, in Fein v. Permanenle Aledieal Group, 695

P.2d 665 (Cal. 1985), a case which this Court relied heavily upon in deciding Robinson v.

C4.MC, 186 W.Va. 720,414 S.E.2d 877 (1991), the Califomia Supreme Court noted that "it is

well established that a plaintiff has no vested property right in a particular measure of damages

and that the Legislature possesses broad ,!uthority to modifv the scope and nature of such

damages." Fein at 679. (emphasis added). The new caps are more in line with the now existing

caps in other states that have enacted reform.; The Wisconsin Supreme Court recently

reaffirmed the constitmionality of lts S350,000 cap on non-economic damages in medical

liability actions, as wcll affirmed the constitutionality of its S100,000 cap on non-economic

damages in wrongful death medical liability actions. Maurin 1. Hall, 682 N.W.2d 866, 2004 WI

100 (2004). The Court found no violations of due process/equal protection or the separation of

3See e.g., AK ST §09.17.010(Alaska statute WIth a $400,000.00 or $$.000 times life expectancy cap on
noneconomic damages); Cal.Civ.Code §3333.2 (Califomia statute with a $250.000.00 cap on
noneconomic damages); CO ST §13-6-1-301 (Colorado statute With a $1,000.000.00 cap on ali damages
ofv.'-hich on1'1' $250,000,00 can be noneconomic); HI 31 ~66J-S.7 (Ha\vaii statue limiting damages for
pain and suffering to ma\lmUm of 5375.000.00); ID ST §6-1603 (Idaho statute limitlllg noneconomlC
damages to $250.000.00); KS ST §60-19a02 (Kansas stame limning noneconomic damages to

5250,000.00,1; MCLA §600.1-183 (Michigan slatute lim1ting nonecon0l111C damages to 5280,000,00 unless
severe injuries then 5500.000.0tJ'l; Miss.Code.A.nn §11-l-60 (l'vlisSJSsippi statute limiting noneconomic
damages to $500,000.00); MO ST §538.210 (Missouri statute limiting noneconomlC damages to
5350,000.00); MT ST §25-9-411 (Montana statute limiting noneconomic damages to 5250,000.00); NRS
§-11A.031(Nevada statute llmitmg noneconomic damages to 5350.000 unkss exceptional circumstances);
ND ST §32-42-02 U'-'orth Dakota statme limiting noneconomic damages to S500,OOO.00); SDCL §2l-3­
11 (South Dakota statute limiting noneconomic damages to S500,OOO,00); Texas Civ. Prac.& Rem.
§74.301 (limiting noneconomic damages to 5250,000.00); UT ST §78-14- 7.1 (Utah statme limilmg
noneconomic damages to $400,000.00); WI ST §893.55 (Wisconsin statme limning noneconomic
damages to S350,000.00); LSA-R.S. §40: 1299.42 (Louisiana starute limiting damages in general to
5500,000.00 exclusive of future medical care and related benetits): and NMSA §41-5-6 (New Mexico
statute limitmg total damages in malpractice claims 10 $600,000.00 J.
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powers doctrine. Second, there has been no determination by ajury that the Appellees are liable

for damages, nor has there been a detenllination of damages or whether there are any collateral

sources at issue in this case. Third, the Legislature imbedded reasonably effective alternative

remedies within each damages provision in the refonn; including creation of two different

noneconomic damages caps depending on severity of injury, tying the damages caps to the

Consumer Price Index to account for inflation, and creation of the Patient Injury Compensation

Fund 4 W.Va Code §55-7B-8; §55-7B-9(b).

F, Effective dates of MPLA II and III are clear and therefore Constitutional.

The specified, etlective date embodied in §55-7B-l (J is a clearly-stated expression of

legislative intent to provide retroactive ctIect to specille classes of claims and such an intent is

wltlill1 its proVll1cc.· Thc Legislature has followed the mandate of this Court in specifying the

exact rules for application of the effective dates for various portions of H.B. 601 and H. B 2122.

A presumption of prospective application of a statllte is overcome by "clear, strong and

imperati I'e words or by necessary implication, that the legislature intended to give the statute

retroactive force and effect." Filldler, Syl. Pt. 3, 576 S.E.2d at 807. Even if the Court

detemlincs the provisions of MPLA J] and IJI to be substamire, as opposed to procedural. the

-+ "There is created the West Virginia patient injury compensmion fund, for the purpose of providing fair
and re3sonable cOTI1penso.tion to claimants in medical malpractice actions ft.))" any portion of econor1llC
damages awarded that is uncollectible as J. result of limitations on economic damage a\\'urds for trauma
care. or as 3 result ofthe operation of the joint and scveralliability pnnciples and standards, set forth in
article seven-b, chapter finy-!]\e of this code." W.Va. Code § 29-12D-1.

~ As this Court acknm.vkdged, "the dctcnnination or the group or class to be protected by the statute is
peculiarly a legislative Judgment." Gibson v. FVesr Virginia Dept. ofHlghl\c'Ys, 406 S.E.2d at 446.

There are myriad examples of statutes that create or impact subsets of the population. This 18

neither ne\\, nor contrary to our system of government and justice. k(;ee, e,g., The West Virginja Skimg
Responsibility Act, IV ,'aCode, §§ 20-3A-I to 20-3A-8 [1984], which immUnizes ski area operators from
tort liabihty for the inherent risks of sklmg, upheld by this Comt in Lewis I'. Canaan Valley Resorts, Inc,
185 W.Va. 68-\, -\08 S.E.2d 634, 6-\1 (W. Va. 1991); or the healthcare provider taxes, W.Va. Code §§ 11­
27-1- 36; or The Govemmental Tort Claims and Insurance Reform Act, W. Va. Code §§29-12A-l-18,
llpheld by this Court in Pritchard v. Anon, 186 W.Va. 445. 413 S.E.2d 100(991).
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legislation can be applied retroactively if "the statute provides explicitly for retroactive

application." ld. at Syl. PI. 4.

A comparison ofthe language used by the Legislature beginning with the adoption of

]\IPLA I in 1986 through the adoption of MPLA IlL demonstrates the Legislature's deliberate

choice.

"The amendments to this article ... apply to all causes of
I action alleging medical professional liability which are filed
~or after the first day of July. two thousand tbl'ee."

r-

I

Medical Language Specifying Effective Date
Liability Reform
Statute

1986 version I "The provisions of this article shall not apply to injuries
(MPLA I) which occur before the effective date of this said Enrolled

I Senate Bill 714." II -

H.B. 601, (20()1) I "The amendments to this article ... apply to all causes of
(MPLA II) action alleging medical professionalliabilily which are filed

on or after the first day of March. two thousand two."
~ -
I
, H.B. 2122-

(2003 )
I (j'vIPLA III)

The Legislature knew and appreciated the difference between when a cause of action

accrues ("not apply to injuries which occur beforc the effective date", MPLA I) and when a

cause of action is fi!eg (!vIPLA nand IIJ).

There is no ambiguity here; there are no conl1icting or limiting words; the intent of the

Legislature is clear - MPLA II and m apply to all causes of action filed on or after the

effective date- - not to causes of action accruing on or after that date. Amici join in the

arguments of Appellees in support of the clear, constitutionally pemlissible implementation of

the effective date for the provisions ofMPLA l! and 1II.
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IV. THE LEGISLATURE STUDIED; DELIBER4TED AND ENACTED TWO ROUNDS
OF CONSTITUTIONAL REFORM RUIONALLY-RELATED TO CRITICAL PUBLIC
POLICY OBJECTIVES: ACCESS TO HEALTH CARE AND ACCESS TO LIABILITY
INSUR4NCE.

This Court has already concluded that the legislature could conceive to be true the

copious data upon which MPLA I is based. Verha v. Ghaphel)'. 210 W.Va. 30, 35, 552 S,E.2d

406,411 (2001), citing, Rohinson, 186 W.Va. at 730, 414 S.E.2d at 887 (citation omitted). Tile

volumes of data that the legislature conceived to be true in undertaking the reforms set forth in

MPLA II and III, as briefly referenced herein, support a similar detenninatiol1 by this Court that

the legislature acted constitutionally when it undertook refOlm of MPLA I. As this Court noted

in Verba: "It is up to the legislature and not this Court to decide whcther its legislation continues

to meet the purposes Cor which it was originally enacted. lfthe legislature finds that il does not, it

is within its power 10 amend the legislation as it sees fit" Verba, 21 0 W.V 3. at 36, 552 S. E,2d at

412.

The short tem1 view ofwhether the new legislative retorms are or are not working is a

matter for future legislatures to consider. What is known at present is that the Physician's

Mutual Insurance Company is up and running, and that there is healthy compctilion with lWo

private, for-profit insurance companies remaining in West Virginia, Premiums have risen

because the refonlls are in their infancy6 If the reforms are delayed or struck down by this

Coun, premiums will have to rise far more tor the Mutual to break-even or for for-profit entities

to remain in West Virginia, The result will be a rctum to 2002 for health care: physicians

() As of 2003. while insurance premiUllls have risen 505°{1 nationally, premiums have risen 167S'f' in
Califomia which has had tort refonn since 1975 with the passage of the lvledical Injury Compensation
Refonn Act. AMA, "MICRA. vs. Prop.I03, \Vh\' are Medical Liability Premiums Stable and Competitive
In Caliiomia?" (Pubhcatlon available from the American Medleal Association 2003).
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leaving, nursing homes and hospitals in deficits with steep premiums facing them; the loss of the

private sector insurance eompanies and an unfunded liability for the Mutual. The public is the

ultimate loser with either further restrictions on access to care or injury with no insurance to

respond to a tort claim.

The Legislature undertook its initial tort refoll1 of medical professional liability litigation

to respond to an insurance crisis that existed in 1986 (MPLA I). By 200l-20m it became

obvious to the legislators as well as the Insurance Commissioner that more refoml was needed as

the existing climate was insufficient to keep medical liability insurers in the West Virginia

market or to make West Virgiuia an attractive place for physicians and other health care

professionals to practice. By 2002 the nursing home industry was LlCed with alarming insurance

increases (ifit could find insurance at all). and hospitals. largely lUlprofltable. were facing Jack of

insurance or increased pressures to put their strained reSOUrces into insurance settlement pots, in

part dlle to the Coun's decisions in Woodrum, 210 W.Va. 762 and Marheny. 212 W.va. 740.

which prevents release of the hospital as alleged ostensible principal. even though plaintiff has

settled with the alleged ostensible agent.

A, The Legislature deliberately and rationally crafted a legislative solution to a crisis.

1. House Bill 601

The ton refonll provisions of H.B. 601 took effect on March 1, 2002, to apply to all lawsuits

Ii led thereafter. MPLA [] and the creation of the State's professional liability insurance program

("BRIM li") designed to cover the many hundreds of physicians who were losing their insurance

coverage beginning in January 2002, as companies exited the market, succeeded in awakening

the majority of stake holders to the reality that the collapse of the professional liability insurance
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market in West Virginia is tied to the collapse of the health care system. H.B. 601 was the

legislators' first efforts to stabilize the insurance market and create a climate to attract and retain

physicians. nursing home providers and support the continued existence of hospital-based

services. H.B. 601 includes the modest requirement that a potential plaintiff provide notice and a

c~rtjficate of merit before filing a la\vsuit.

Several of Amici curiae began in advance of the regular 2001 session. and continuing

through the Sixth Extraordinary Session of 2001, to educate the Legislature and the public about

the crises they were facing: the unavailability al1d unaffordability of professional liability

insurance and the inability to attract or retain health care professionals. During the reglliar

session. physicians appeared in large numbers at the Legislature and \varned of the impending

unavailability andlltlaffordability oftlleir professional liability insurance. which \\ould quickly

drive them out of practice. 7 The West Virginia State Medical Association advocated for pre-

litigation screening panels and other reforms. Thc Legislature took no action during the Session;

however. Governor Wise requested the new Insurance Commissioner, Jane Cline. to study the

problem and its causes. 1'. L. Headley, "Wise asks Insurance Commissioner 10 Study Medical

Malpractice Issue." The Slate Journal. March 19, :WCl1. Also. Senate Coucurrent Resolution No.

14 created a Joint Committee ou Goyernment and Finance "to reyiew. examine and study the

medical malpractice insurance rate crisis." and to report its findings at the regular 2002 sessionS

..._-_....-------

.. See. e.g, "Doctors Taking Flgllt to Capitol Group will Present Arguments Against Malpractice
Lawsuits." Charleswn Gacelle, January 8. 2001; Bailey, J.. "Many Physicians Consider Leaving the
State," 77w S/aiC Journal. January 8. 2001: Leonard. 1\1.. "Insurance Rates Up Dramabcally," Charleslon
Ga:elle. January 26, 2001: Rulon. M., "Official Sav, WVU. Marshall Owe Millions for Insurance,"
Charleston Daily Mail, March 13.2001
8 Senate Cone. Resol. No. 14, by Senators 'vlinard. Kessler. Sharpe, et aL reported March J4. 2001. "The
Legislature has been presented various materials demonstrating that these ever-increasing malpractice
insurance costs are greatly outpacing the growth of such rates in the states sU1Tounding \Vest Virginia: and
Whereas. the potential result ofthis disparity "'Ilh other states ...could result in an exodus from ...West
Virginia of our most qualified and dedicated physicians: ... [and] could also result in the loss to West
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Immediately before the Govemor's proclamation calling for an Extraordinary Session to

begin October 21,2001, the West Virginia Trial Lawvers Association posted a policy statement

to the Wheeling Intelligencer which was printed in full on October 14, 200 I, The policy

statement included the following: "a common sense compromise between the desirability of

\veeding out frivolous cases and the injured victin1's light to seek redress without being unfairly

burdened, would be to shorten the time periods provided by W, Va. Code within which the

plaintiff must Ii Ie a certificate with the court that qualified expert testimony has or will be

secured to support the p1aintitTs claim," "Lawyers, Problem Doctors Face Rests with

Insurance," The Intelligenccr, Wheeling Ne\ys-Record, Oct 14,2001. Thus, it is disingenuous

for thc .'\merican Trial Lawyers Association'West Virginia Trial Lawyers Associmionto be

tIling an amicus briefin opposition to its own public el1dorsemcnt ofthei;',Ertific31c of Merit

lJroeess,_...._,_._-

Upon the stan of the Sixth Extraordinary Session, the GmcmOl was ready with his

proposed legislative reforms, which were largely adopted with the passage of amended House

Bill601. These proposals included the notice of claim and screening certificate ofmcrit, which

were originally presented in RB. 603 at the request ofthc Executive, and introduced by Speaker

Kiss and Delegate Trump on October 21. 2001. Simultaneously, S.B. 6001, by request onhc

Executive and introduced by Senate President Tomblin and Senator Sprouse, was referred to the

Senate Judicialy Committee. It, too, contained a proposed screening cerlitlcate of merit. The

Legislature's adoption of the screening certitlcate in conjunction with other refom1s and the

crcation of BRIM II. is directly related to a legitimate economic goal that the legislators and

executive branch had been focusing on since the regular 2001 session: to make professional

Virgmia communities of hospital umts and branch offices, because available, qualified replacements for
the lost physicians could not be recruited because West Virgmla has high malpractice msurance rates,"
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liability insurance more affordable and available, and the risks insured against more certain so

that accurate underwriting is possible, The certificate of merit is designed to weed out

unsupportable claims at the fi'ont-end ofJitigation before health care providers and their insurers

spend thousands of dollars defending against meritless suits, The notice of claim is tied to an

effort to encourage early mediation which will also decrease costs of defense,

Further, the Legislature created a window of opportunity for plaintiffs with accmed but

not filed cJaims,9 The Legislature deliberately chose a date certain in the future: March I, 2002,

for the refolms to take effect for suits filed that day and thereafter. The remaining portions of

RB, 601 took effect from passage on December I, 2001,

2, House Bill 2122

Any chance for a healthy, competitive insunmce marketplace had collapsed in late 2002

with lhe departure of SL Paul Insurance Company, which had acquired American Continental

Insurance Company in 1999; thus leaving only one remaining private insurer writing coverage

lor more than five percent of the physician market, and one private insmer writing more than

five percent of the hospital market W, Va, Office of the Insur. Comm'r., Stale ony Va, Medical

Malpractice Reporr on Jnsurcrs Hith over 5;0 Market Share, Nov. 2002, All professional

liclbility insurers have lost money in each of the six years by writing business in West Virginia,

Ie!. at p, 8, Professional liability insurance through the West Virginia Board of Risk and

Insurance Management. BRIM II, created as part ofRB, 601, was una[fordable for many, and

BRIM n was already running a deficit based on calculations of prudent reserves to meet

expected pay-ollts, W,Va Bd. of Risk and Ins, Management _'003 Legislathe Updare at [p],5,

9 See Appendix, ExhIbit A. A SlgTIlticant spike in lawsllll tilmgs OCCUlTed at the end of February 2002
and again at the end of June 2003, In each spike over one hundred suits were filed, Pursuant to MPLA II,
lhe circuit court clerks began in February 2002 to pay into the medIcal liability fund the tIlmg fees for any
medical professional hablhfy aetion. W.Va, Code §59-l-28a(f). The filing data has been ag!oo'egated by
the State Treasurer.
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As of November 30, 2002, for the prior five months of operation, BRIM showed net losses of

$1.3 million for the H.B. 601 doctors. Id. For the ten year period, 1991-2000, West Virginia had

the distinction of having the worst underwliting losses as a percentage of direct premiums

eamed, millus 55%. NAIC Profitabilitv br Line bv S1alC in 2000.- .. -

Many legislators expressed unhappiness about being in the insurance business; i.e.,

BRIM 11. See, e.g., Physicialls'State Run Insurance Nears Encr Charleston Gazette. January 20,

2003. Doctors were leaving or not coming to West Virginia eausing patients to lose their doctors

and hospitals to experience staffing shortages. John G. Brehm & Patricia Ruddick, El'idence of

Dedine in Physiciall Availabilitl'lO W. Va. Hospitals. West Virginia Medical Institute, 2003.

Given that West Virginia is already "medically underscrved" as defined by the state and federal

government, see 'N.V. Dept. of Health and Human Resources, Medica!!l' Underservcd

Populmion, January 2003, any decrease in available physicians, clinics or hospitals is critical.

Several small hospitals already in weak financial condition were facing intolerably large

insurance increases. Charleston Area Medical Center lost its status as a level one trauma center

in August 2002. See CAMC Issues IVarnillg on Care, Charleston Gazette, August 29, 2002, p. 1.

The administration's "quick fix" moved the physicians into the state run BRIM I insurance

program and prol'ided four million dollars to the four state trauma centers. See TnlllllUl Care

Crisis Nor Over, Charleston Daily MaiL October 22,2002. Tom Susn1311. Director of the Public

Employees Insuranee Agency, warned a Legislative Committee that "We' I'e got ninety days to

come up with a program that deals with the true trauma center issues." Ie!.

The cost of professional liability insurance for nursing homes moved into the stratosphere

leaving many in precarious financial condition. "The Legislature further finds that medical

liability issues have reached critical proportions for the state's long-tenn heath care facilities ....
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the medical liability insurance crisis for nursing homes may soon result in a reduction of the

number of beds available to citizens in necd of long-tenn care." H.B. 2122, codified at §5 5-7B-1.

The amici curiae were infonned of and advised Legislators of the twenty-five years of

experience that California had with tort reform and the resulting stability of their insurance

market. U.S. Dept. of Health and Human Serv., Con/homing the New Health Care Crisis:

Improving Health Care Qualal' and Lowering Costs by Fixing our Medical Liability System, July

24, 2002, at pp. 17-18; and Updatc all rhe Medical Lirigatioll Crisis: Not thc Resulr olrhe

71lsuTance C)'Cic, ' Sept. 25. 2002. Amici had studied and shared with legislativc committees the

Willis Re, Physician AlulII,i/Insurance Company Analrsis. prepared for the VrVS1\lA in 2002,

advising as to needed tort reform for a physicians' mutual insurance compmJY to have any chance

of financial stability. ("The California Medical !I~ ury (MICR"') Reform Ad of 1975 is

universally regarded as the most successful and durable set of reforms for creating a stable

medical malpractice environment and encouraging an active, competitive voluntary insurance

market for physician coverage." Id. at p. [15] ... "without these type of changes, ... success is

unlikely." ld. at p. [16].) Based on these studies and many others, amici curiae joined in

advocating for a long-term solution to the !cnuous health care liability insurance markel, \vhich

would include. ZIlter alia, tort rcfoIll1. The goal: to create a climate, as quickly as possible, where

insurance is available and affordable for the professional health care community so that patieIl1s

truly deserving of a damages award will have a remedy without bankrupting their individual

doctors or forcing closure of the hospital or nursing home doors.

The Insurance Commissioner briefed the interim legislative committee in December

2002, on the losses suffered by the insurance companies in West Virginia leading to the

unavailability of professional liability insurance. Amici and others continued to provide research
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studies and other materials either during legislative interims or during the session similar to that

reviewed by this Court at the time it rendered its decision in I·aba.

In early January. the Governor submitted his proposed mediealliability tort reform

legislation. The Governor stated in his press release: "The health of tens of thousands of West

Virginians is at stake, and I urge this Legislature to put this bill at the top of the agenda. ,.

Governor's Press Release, January 8, 2003. The Governor's bill included a specified July L

2003, effective date for implementation ofthe tort refoTI11 for all cases filed on and after that

date. On January 16.2003. Com. Sub. for H.B. 2122 passed the House of Delegates. It

contained an identical July 1. 2003. effective date.

The Senate spent the next month studying and working all its tort reform bill. The

Senate passed its bill on February 7. 2003. ft, too. contained a specified July I. 2003. effective

date tor all cases filed on or after Julv I.

During the remaining weeks ofthe session, the two houses worked out their differences.

Finally, an agreed upon bill was passed and went to the governor. The bill was vetoed for

technical flaws, re-voted upon and re-sent to the Governor on ""[arch I. 2003. The explicit

st:ltement of the effective date of July I. 2003. for the MPLA III provisions to apply to all suits

filed on that date and thereatler. was nOi one of the points of contention during the final

negotiation process between the two hOllses. It was one of the points upon which both sides

agreed. See Appendix. Exhibit B. affidavit of Don R. Sensabaugh. Jr.

The Legislature, Govemor and current Insurance Commissioner have studied the medical

liability insurance crisis and its impact on professional health care delivery in West Virginia tor

the period 200 1-2003. They concluded the probl em was acute. The Legislature addressed the

social and economic problem as by passing two rounds of tort refonn, as well as creation of a
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physician's mutual insurance company, with financing, certain tax credits and refon11 of the

West Virginia Medical Practice Act. The comprehensive economic legislation is rational and

bears a reasonable relationship to the proper goverm11ental purposes of developing a stable and

insured health care community.

B. The Crisis Is Easing But The Health Of The Health Care Community Re!nains
Fragile.

As this Court has observed, it is not its role to decide on the wisdom ofthe Legislature's

choices to address a recognized social problem. Lewis, 408 S.E.2d at 692. The crisis, which the

medical commU11ity predicted in 2001-2002, is upon West Virginia. The fact that the plaintiffs'

bar or some members of this Court prefer another solution to this economic crisis is not within

the scope of this Coul1'S analysis. The Legislaturc had to immerse itselfin the business of

providing professional liability insurance when the market collapsed. The Legislature quickly

leamed that the business as it existed in 2002-2003 could not break even without impairing

health care in this state. They also learned that the entire medical delivery system was in

upheava1. Consequently, the Legislature adopted medical liability tort reforms to support its

creation of the Physicians' Mumal Insurance Company, so that it and other insurers' might have

a stable environment in which to accurately undenvrite risk and cover losses. The Legislators'

statedpllrposes include: 1) "promotion ofstab1c and affordable medical malpraetice liability

insurance premium rates [to] induce retention of physicians practicing in this state," W.Va. Code

§ 11-131-1; 2) lessen the "competitive disadvantage [West Virginia has] in attracting and

retaining qualified physicians and other health care providers," W. Va. Code §55-7B-I; 3)

address the nursing home liability crisis, lei.; 4) 1'0011 the physician's mutual and 5) establisb a

fund to assure adequate compensation to victims of malpractice, Id. West Virginia, at present,

remains woefully medically w1derserved. The West Virginia Board of Medicine has improved its
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record-keeping since the crisis began in 2002. The Board reports that as of August 11, 2004,

there are 3467 active and practicing physicians for the entire state. In West Virginia 40 of the 55

counties are designated as partial or whole-county Health Professional Shortage Areas (HPSA).

This is a federal designation that identifies areas with a shortage of primary care physicians-··-

generally, areas v-/hh a ratio of less than one pritl1af\} care physician per 3,500 population. In

addition, with only a few exceptions, every West Virginia County is designated as medically

underserved. See Division of Recruitment, \VVDHHR website:

http://w\\w.wvreC11.1itlllenl.org/ig9ex.htm.

Might the legislature be successful in achieving its goals? On September 08, 2004,

Governor Wise commenting on the decision ofMedical Assurance of West Virginia's decision

to stay and expand its market share, stated: "There is mounting evidence that West Virginia's

medical liability insurance market continues!O stabilize ....We will do all we can to guarantee

that every West Virginian has access to the doctors he or she needs and that every West Virginia

doctor has access to reasonably priced medical malpractice insurance." R. Wise, Wisc

Announces Aledical.lssurance to Etpand its Presence in the State. Governor's Press Release,

September 8, 2004. John Brehm, Karen Ihmnah and Patricia Ruddick report in their survey of

32 West Virginia hospitals that there has been a steady deeline in the number of staff physicians

from 2001--2004, but that the decrease has leveled off. J. Brehm et aJ.. Physician Suppl\' in Ker

lvledical Speciahies ill West Virginia Hospita!s. 2001-2004 W. Va. Medical Journal, vol, 100,

no. 4 (July!August 20(4). The Legislature and the health care community believe the refonns

can work. Amici urge this Court to resolve this case without reaching the constitutional issues, as

such are not nccessary, but ultimately when the matter is properly before it, to uphold MPLA II

and III, as a constitutional exercise of the legislature's power to engage in economic refonn to
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address compelling societal issues.

CONCLUSION

Amici curiae ask this Court to follow the enduring common law principle that it not reach

a constitutional issue when a matter can be decided on other grounds. Tn this case. Appellant

Boggs has his on-going cause of action filed in December 2003. civil action No. 03-C-023. The

prior suit, civil action No. 03-C-296 that [onns the basis for this appeal, was properly dismissed

for non-compliance with the pre-suit requirements of the Medical Professional Liability Act.

Amici curiae join Appellees in asking this court to affinn thc rulings below.

Alternatively, should this Court reach the merits, then Amici ask this court to affirm the

constitutionality of the pre-suit litigation statutory requirements. Finally. should this Court decm

it necessary to reach beyond the pre-suit requirements. Amici ask this COUJt to affinn the

Legislatnre's medical liability reforms created to provide insurance for those with valid claims

by supporting a solvent physicians' mutual insurance company, and a stable and growing

medical community.
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Medical Liability Suits Filed*
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*Derived from data supplied by the W. Va. State Treasurer's Office provided on the
attached spreadsheets.
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MEDICAL LIABILITY FUND -- 2002
West Virginia State Treasurer's Office

Reported by Month Collected'
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MEDICAL L1ABILTY FUND -- 2003
West Virginia State Treasurer's Cffice

Reported by Month Collected
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AFFIDAVIT

STATE OF WEST VIRGINIA

COUNTY OF KANAWHA, to-wit

1. I am Don R Sensabaugh, Jr., a practicing attorney and member of the law firm of

Flaherty, Sensabaugh & Banasso, P.L.L,C., in Charleston, \Vest Virginia. I\{y State Bar license

number is 3336

7 [ was retained by the West Virginia State Medical Association to work with the CARE

Coalition to lobby the legislature to pass meaningful economic legislation for the health care

community including professional medical liability retorm

3. Specitically, during the 2003 legislative session, I appeared at the legislature almost

daily to work on House Bill 2122, including educating members of the legislature, attending

committee meetings and speaking when requested.

4. I worked closely with various members of the legislature in both Houses on crafting

language, as requested.

5. During the waning days of the legislative session, after the House ofDelegates and the

Senate had each passed its version ofHB 2122, there was significant negotiating between the Houses

to arrive at an agreed upon bill which could be passed and sent to the Governor.

6. While I attended meetings during the last weeks ofthe session, where many points of

contention were hotly debated such as the tax credits and the board for the Physicians Mutual

Insurance Company, at no point during the last two weeks was t011 reform and the effective date for

the tort reform to apply to all cases filed on or after July 1. 2003. a point ofcontention. In fact. [ was

EXHIBIT

B



advised that the House and Senate had reached agreement on the tort reform provisions and an

effective date ofJuly I, 2003, for all cases filed on that day and thereafter.

Further the Affiant saith not.

r:-\ ~
~~~~~~=~¥---­

Don R. Sensabaugh, Jr.

Taken, subscribed and sworn to before me this OC; h- day of September 29, 2004.
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

No. 317,,7

BERNARD BOGGS, as administrator of the
Estate of HILDA BOGGS, deceased, as personal
representative of the statutory beneficiarIes of the
wrongful death claim herein asserted and
in his own right,

Appellants,

v.

CAMDEN·CLARK MEMORIAL HOSPITAL, CORP.
UNITED M'ESTHESTA, INC. and
MANISH L KaYAWALA, MD"

Appellees.

CERTIFICATE OF SERVICE

T, Evan Jenkins, do hereby certify that I have served the foregoing "MOTION FOR
LEAVE TO FILE BRIEF OF A.MICI CURI4E IN SUPPORT OF APPELLEES and
BRlEF OF Al'.11Cl CURIAE IN SUPPORT OF APPELLEES" upon the following counsel of
record by depositing a tme and accurate copy thereof in the United States Mail, postage prepaid,
this~ day of OctobeL 2004. addressed as follows:

Christopher J Regan. Esquire
BOrtla' & Bordas
1325 National Road
\Vhcclin G • WV 26003
CaunselJar Appellants

Richard Havhurst. Esquire
PO Box 86
Parkersburg. WV 26102·0086
Counsel for Appellee. Cmndcn-Clork
lv/cmoril71 Hospital

JeffreY I). White. E~51uirc
1050 31' Street. N W.
Washin"'ton. D.C. 20007
('ollnse7'.fnr Arnict C~uri{(e, A 7ZA, ef oZ.

Larry W. Chafin. Esquire
Stgltoe & Johnson
PO Box 2190
Clarksburg. \VV 26302-2190
Counseljo': Amicus Cunae, Defense Trial
Coullsel

Christopher Rinehart, ESHUlre
Carlile, Patchen & Murpliy. LLP
366 East Broad Street
Columbus. Ohio 4321j
Counsel jor AppellmllS

Paul Farrell, Jr.. Esquire
Wilson FraIne Bellnml2Cr & Methenev
Walnut Street ~ .
Morgantown. WV 26j05
Counselfor Amici CuriGc, ATLA, el a1.

Don R. Sensabaugh. ir.. Esquire
C Beniamin Salango. EsqUIre
fLAHERTY. SENSABAUGH &
BONASSO. PLLC
200 Ca[litol Street
Post Office Box 3R43
Charleston, West Vir",inia 25338
Counsel fiJI' United AI,esthesia. Inc. [//1d
Manish l. Kayawala. AID. .

Thomas J. Hurney. Esquire
Jackson Kelly, PLLC
PO. Box 55.~3~r>c;~c,
Charlesto . _)0 _ 0553
Counsq.for Amicus Cur e. Defense Trial

C,m"l L-


